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OPINION

GRABER, Circuit Judge:

Plaintiffs, The Wilderness Society and the Alaska Center
for the Environment, challenge a decision by Defendant
United States Fish and Wildlife Service (the Service) to per-
mit a sockeye salmon enhancement project (the Project) at
Tustumena Lake. Tustumena Lake is located in Alaska,
within a designated wilderness area in the Kenai National
Wildlife Refuge. Plaintiffs argue that the Project violates the
Wilderness Act, 16 U.S.C. §§ 1131-1136, because it contra-
venes that Act’s requirement to preserve the “natural condi-
tion” and “wilderness character” of the area, and because it
constitutes an impermissible “commercial enterprise” within
a wilderness area. Plaintiffs also allege that the Project vio-
lates the National Wildlife Refuge System Administration Act
of 1966, 16 U.S.C. §§ 668dd-668ee (the Refuge Act), because
it is not “compatible” with the purposes of the Refuge Act. 

The district court denied Plaintiffs’ motion for summary
judgment and entered judgment in favor of Defendant. We
have jurisdiction pursuant to 28 U.S.C. § 1331. We affirm. 

BACKGROUND

A. Legal Framework 

In 1941, President Franklin D. Roosevelt issued an Execu-
tive Order that designated 2 million acres on the Kenai Penin-
sula, including Tustumena Lake, as the Kenai National Moose
Range. As the name suggests, the original purpose of the
Range was to protect the breeding grounds of the giant Kenai
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Moose. Exec. Order No. 8979, 6 Fed. Reg. 6471 (Dec. 16,
1941). 

In 1964, Congress passed the Wilderness Act, which was
intended to designate certain federal lands as “wilderness”
areas and to require the “preservation and protection” of those
lands “in their natural condition.” 16 U.S.C. § 1131(a). In
1966, Congress passed the Refuge Act. Congress stated sev-
eral reasons for enacting the Refuge Act; among them was
“the purpose of consolidating the authorities relating to the
various categories of areas that are administered . . . for the
conservation of fish and wildlife.” 16 U.S.C. § 668dd(a)(1).
All areas that had been designated for wildlife protection were
consolidated into the “National Wildlife Refuge System.” Id.

In 1980, Congress passed the Alaska National Interest
Lands Conservation Act (ANILCA), Pub. L. No. 96-487
(Dec. 2, 1980), 94 Stat. 2371 (codified as 16 U.S.C. §§ 3101-
3233 and scattered sections of the U.S.C.). ANILCA controls
the management of refuge lands in Alaska, superseding any
conflicting provisions of the Refuge Act. Pub. L. No. 105-57,
§ 9(b) (Oct. 9, 1997), 111 Stat. 1260. Congress enacted
ANILCA intending, among other things, to protect and man-
age fish and wildlife in a manner that permits those Alaska
residents who are “engaged in a subsistence way of life to
continue to do so.” 16 U.S.C. § 3101(c). ANILCA added
nearly a quarter of a million acres to the Kenai National
Moose Range and renamed it the Kenai National Wildlife
Refuge (the Refuge). ANILCA also designated 1.35 million
acres of the Refuge as the Kenai Wilderness. ANILCA
§§ 302(4)(a), 702(7); 16 U.S.C. § 1132 (notes). 

B. The Project 

Tustumena Lake is located in the Kenai Wilderness portion
of the Refuge. Tustumena Lake is the fifth largest freshwater
lake in Alaska, measuring about 40 kilometers by 8 kilome-
ters. The lake is fed both by clear-water streams and by gla-

355THE WILDERNESS SOCIETY v. USFWS



cial creeks originating in the Harding Icefield. The lake’s
outlet is the Kasilof River, which in turn drains into the Cook
Inlet and hence into the Gulf of Alaska. The Kasilof River
watershed supports several species of fish, including sockeye
salmon. 

For at least one hundred years, intense commercial fishing
has occurred in the Cook Inlet. Before Alaska became a state,
salmon were fished using stationary traps, which were placed
to intercept the salmon as they returned to their birthplaces to
spawn. The traps were left open for up to five days at a time.
Today, commercial fishing fleets still intercept and harvest
salmon, as the salmon return to Tustumena Lake (and else-
where) from the ocean via the Kasilof River and other creeks
and streams. 

Beginning in 1974, the Alaska Department of Fish and
Game (the Alaska Department) collected sockeye salmon
eggs annually at Tustumena Lake as part of a state-funded
research project. The eggs were incubated at the Crooked
Creek Hatchery,1 and the resulting salmon fry were later
released. Beginning in 1975, the fry were returned to tribu-
taries of Tustumena Lake, as well as to other sites. Between
1976 and 1987, the number of fry released annually at Tustu-
mena Lake varied between 400,000 and 17 million. Each year
after 1987 the number of fry released there has remained at
about 6 million.2 Until 1980, the Project was conducted with-
out a special use permit, or other kind of permit, from the Ser-
vice. 

In 1980, after ANILCA designated the Refuge and the
Kenai Wilderness, the Service’s Refuge Manager notified the
Alaska Department that special use permits would be required

1In 1977 some incubation occurred at the Tutka Bay Lagoon facility as
well. The Crooked Creek Hatchery closed in 1996. Since then, eggs from
the Project have been incubated at the Trail Lakes Salmon Hatchery. 

2In 1977 and 1994, however, no fry were released at Tustumena Lake.
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from then on for projects in the wilderness area. The federal
and state agencies negotiated an agreement to continue allow-
ing the Tustumena Lake salmon enhancement program as a
research project, subject to annual approval. 

In January 1985, as required by ANILCA, the Service
issued a Final Comprehensive Conservation Plan, Environ-
mental Impact Statement, and Wilderness Review (Final Plan)
for the Refuge. Kenai National Wildlife Refuge Final Com-
prehensive Conservation Plan (Jan. 1985); see ANILCA
§ 304(g). Approved after an opportunity for public notice and
comment, the Final Plan identified as a “significant problem”
the off-Refuge commercial and recreational harvest of adult
salmon: 

[T]his heavy commercial harvest significantly
reduces the number of salmon entering rivers to
spawn decreasing sport-fishing opportunities both on
and off the refuge. Furthermore, the reduced run
sizes can affect other species and aquatic habitat
quality in several ways. Fewer living adult salmon
are available to predators such as brown bear and
eagles. Fewer carcasses are available to scavengers
and decomposing organisms that recycle nutrients
and maintain the fertility of aquatic habitats. Also,
because fewer eggs are laid and fewer fry are
hatched, the food supply of a variety of fish, birds,
and mammals that feed on salmon fry is reduced. 

 In addition, commercial fishery management
greatly tempers the fluctuations in run sizes that
would occur naturally due to variations in spawning
and hatching success and survival in freshwater nur-
sery areas and the ocean. It is not clear whether this
impact is significant. All of these impacts warrant
increased study and assessment of long term effects.

Final Plan at 10-11. 
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In part because of the need for more information, the pre-
ferred alternative (Alternative C) called for the continuation
of ongoing fish studies. Alternative C also noted that 

[a] variety of fishery enhancement efforts would be
undertaken although natural processes would con-
tinue to dominate fish production on most areas of
the refuge. Management efforts would focus on the
refuge’s most popular fisheries. Most current fishery
management and research projects, including . . . the
experimental stocking of sockeye fry in Tustumena
and Hidden lakes, . . . could continue. Abundance
and diversity of salmon . . . probably would remain
near current levels. 

Id. at 128 (emphasis added). The Refuge would continue to
supply eggs, including salmon eggs from Tustumena Lake,
for state fish hatcheries. The overall effort of the fisheries
management would be “to achieve a balance of active man-
agement, wise use, and conservation of fishery resources,”
with active management benefiting certain species in certain
waters. Id. 

Additionally, the Final Plan said the following about main-
taining “[n]atural diversity of wildlife populations”: “This
purpose will be achieved by insuring that fish . . . populations
and habitats in refuge wilderness and minimal management
areas will be regulated or appear to be regulated primarily
through natural processes.” Id. at 95 (emphasis added). Spe-
cifically with respect to fish habitats, the Final Plan sought to
protect these locations “to ensure the production, on a contin-
uing basis, of the recreational and commercially important
fish populations.” Id. at 96. Importantly: 

Populations of species of high public interest will
continue to receive management emphasis in the
most highly accessible locations. 
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Populations of species such as . . . salmon, will be
maintained at relatively constant, high levels. The
substantial recreational and commercial benefits (. . .
fishing . . . and commercial fishing) associated with
these species will continue. . . . . 

. . . The refuge will continue to serve as a donor of
fish and wildlife stocks (i.e., fish eggs for hatch-
eries). 

Id. (emphasis added). 

In 1989, the Alaska Department and the Service agreed that
a decision would be made within four years either to discon-
tinue the Tustumena Lake research project or to elevate it to
an operational “commercial enhancement project.” To that
end, a report by the Alaska Department, released in 1992,
requested that the Project become operational instead of
experimental. 

In 1993, the Alaska Department contracted with the Cook
Inlet Aquaculture Association (CIAA) to staff and operate the
Crooked Creek Hatchery and its various programs. The CIAA
is a private, nonprofit corporation “organized . . . for the pur-
pose of engaging in salmon enhancement work throughout the
Cook Inlet Region.” Its mission is as follows: 

The [CIAA] is a non-profit regional association
which exists to: (1) protect self-perpetuating salmon
stocks and the habitat upon which they depend; (2)
rehabilitate self-perpetuating salmon stocks; (3)
rehabilitate salmon habitat[;] and (4) maximize the
value of the Cook Inlet (Area H) common property
salmon resource by applying science and enhance-
ment technology to supplement the value attained
from protection and habitat rehabilitation of self-
perpetuating salmon stocks. 
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The CIAA relies on funding from two sources: (1) a volun-
tary, self-imposed “2 percent tax” on the value of the annual
salmon harvest by Cook Inlet commercial fishers, and (2)
monies recovered from its own harvesting of “supplementally
produced fish.” 

In May 1994, the Regional Director of the Service con-
tacted the Alaska Department about the Project’s future.
Acknowledging that the Project had moved beyond the exper-
imental stage and had become a fishery management measure,
the Regional Director determined that a decision had to be
made regarding the Project’s future. The director listed sev-
eral environmental concerns that required careful evaluation.
Staff members from the Service, the Alaska Department, and
the CIAA agreed that the CIAA would prepare a draft Envi-
ronmental Assessment (EA) for the Project. 

In June 1995, the Service produced a Fishery Management
Plan for the Refuge. That Plan discussed the Project in detail,
identifying the controversy surrounding an enhancement
activity within a wilderness area. Without reaching a recom-
mendation, the Fishery Plan stated that the “[o]perational sta-
tus of the [Project] will be determined through the National
Environmental Policy (NEPA) process.” Fishery Management
Plan, Kenai National Wildlife Refuge at 29 (June 1995). 

In late 1995, the CIAA submitted a draft EA to the Service
for review and comment. The draft considered five action
alternatives, ranging from eliminating the Project to increas-
ing it threefold, and recommended that the Project continue at
the same level, with an annual stocking of about 6 million fry.

The Service reviewed and circulated comments on CIAA’s
draft EA. The Alaska Department also reviewed the draft. In
June 1997, the Service and the CIAA jointly released a draft
EA. During a 45-day public review period, both supporters
and opponents voiced their opinions about the Project’s
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future. Plaintiff Wilderness Society commented and urged the
Service to eliminate the Project altogether. 

Several developments occurred in August 1997:

• A final EA was released.

• At the same time, the Service issued a “Mitigated Finding
of No Significant Impact,” concluding that mitigation
measures contained in the special use permit would mini-
mize risks associated with the Project, so that preparation
of an Environmental Impact Statement was not required.

• The Refuge Manager released a “Wilderness Act Consis-
tency Review” posing, and answering in the negative, two
questions: (1) whether the Project was inconsistent with
the Wilderness Act’s requirement to maintain the natural
condition of the wilderness, and (2) whether the Project
constituted a commercial activity precluded by regulation,
50 C.F.R. § 35.5. Relying on an opinion prepared by the
Interior Department’s Solicitor’s Office, the Refuge Man-
ager found the Project consistent with relevant environ-
mental statutes, including both the Wilderness Act and the
Refuge Act. The Solicitor’s opinion concluded that,
“[u]nder present law, the Fish and Wildlife Service has
administrative discretion sufficient to grant Cook Inlet
Aquaculture Association a ‘special use permit’ for opera-
tion of a compatible enhancement project within the Kenai
Wilderness.” The opinion explained that the Wilderness
Act was a legislative compromise that did not mandate
pure preservationism. With respect specifically to wilder-
ness areas in Alaska, the opinion noted Congress’ inten-
tion to allow activities enhancing fish populations.

• Finally, the Service also issued a “Compatibility Determi-
nation” acknowledging that “the [P]roject cannot . . . be
considered as supporting Refuge purposes,” but conclud-
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ing that the Project still was not “incompatible with” Ref-
uge purposes. 

Following the issuance of those documents, in August 1997
the Service issued a Special Use Permit to the CIAA for the
Project. Under the permit, Project activities occur twice a
year. Each summer, a temporary camp is constructed at the
mouth of Bear Creek, which flows into Tustumena Lake.
Over a period of several weeks in July and August, a tempo-
rary weir captures approximately 10,000 fish. The fish yield
about 10 million sockeye salmon eggs. Those eggs incubate
at the Trail Lakes Salmon Hatchery, outside the wilderness
area. The following spring, stocking is accomplished by the
release of about 6 million fry to the mouth of Bear Creek,
where they remain for at least three hours to imprint the char-
acteristics of the creek on the fry. The permit contains several
pages of special conditions and required mitigation measures
designed to address concerns about the effect of hatchery fry
on the genetic makeup of wild salmon. 

In 1998, Plaintiffs filed a complaint seeking to enjoin the
Project and seeking a declaration that the Service’s decision
to permit the Project violated the Wilderness Act, ANILCA,
the Refuge Act, NEPA, and the Administrative Procedure Act
(APA). Plaintiffs moved for summary judgment on their Wil-
derness Act and Refuge Act claims, which are the only claims
that are before us on appeal. Specifically, plaintiffs argued
that the Project (1) violates the Wilderness Act, which
requires preservation of the “wilderness character” and “natu-
ral conditions” of the Kenai Wilderness, 16 U.S.C. § 1131(a),
(c), and prohibits “commercial enterprise” in the wilderness
area, 16 U.S.C. § 1133(c); and (2) violates the Refuge Act’s
requirement of “compatib[ility]” with Refuge purposes, 16
U.S.C. § 668dd(d)(1)(A). The district court disagreed with
Plaintiffs’ theories under both statutes and denied their motion
for summary judgment. After considering a supplemental
record, the court again denied Plaintiffs’ motion. The parties
stipulated to voluntary dismissal of the claims as to which

362 THE WILDERNESS SOCIETY v. USFWS



Plaintiffs had not sought summary judgment. The district
court dismissed those claims without prejudice and entered a
final judgment in favor of the Service.3 

This timely appeal followed.

STANDARDS OF REVIEW

Our review of a district court’s order granting or denying
summary judgment is de novo. Bianchi v. Walker, 163 F.3d
564, 569 (9th Cir. 1998). 

The APA, 5 U.S.C. § 706, governs judicial review of
agency action. We may set aside an agency’s action only if it
is “ ‘arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.’ ” United States v. Snoring Relief
Labs Inc., 210 F.3d 1081, 1085 (9th Cir. 2000) (quoting 5
U.S.C. 706(2)(A)). 

ANALYSIS

A. Level of Deference Owed to the Agency’s Action 

[1] As an initial matter, the parties disagree about how
much deference we owe to the Service’s decision to permit
the Project. Plaintiffs challenge the Service’s interpretation of
its own statutory mandate. Under United States v. Mead
Corp., 533 U.S. 218, 221 (2001), we must first assess whether
the permit is the type of agency decision that Congress
intended to “carry the force of law.” If so, we owe Chevron4

deference to the agency’s interpretation. 

3In order to decide this appeal, we consider some documents that were
developed through NEPA procedures, the same procedures that are the
subject of claims that were dismissed without prejudice. Considering only
the claims before us, we must assume that NEPA procedures were fol-
lowed properly. However, we need not and do not decide whether the Ser-
vice complied with NEPA. 

4Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837
(1984). 
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[2] In Mead, the Court concluded that a letter ruling issued
by the Customs Service, interpreting a regulation defining the
appropriate category for a certain type of goods, did not war-
rant Chevron deference. The Court explained that deference
lies on a continuum based on the nature of the agency’s
action. At one end of that continuum, Chevron deference
applies when Congress has delegated to the agency authority
“generally to make rules carrying the force of law, and . . . the
agency interpretation claiming deference was promulgated in
the exercise of that authority.” Mead, 533 U.S. at 226-27. For
example, the highest deference applies to actions that are the
result of “express congressional authorizations to engage in
the process of rulemaking or adjudication that produces regu-
lations or rulings for which deference is claimed.” Id. at 229.
At the other end of the continuum, an agency interpretation
“advanced for the first time in a litigation brief” is due almost
no deference at all. Id. at 228 (citing Bowen v. Georgetown
Univ. Hosp., 488 U.S. 204, 212-13 (1988)). 

Congressional delegation of authority “may be shown in a
variety of ways.” Id. at 227. “Congress contemplates adminis-
trative action with the effect of law when it provides for a rel-
atively formal administrative procedure tending to foster the
fairness and deliberation that should underlie a pronounce-
ment of such force.” Id. at 230. Although notice-and-
comment rulemaking is a good indicator that Chevron defer-
ence is warranted, the absence of notice-and-comment rule-
making does not foreclose the application of Chevron
deference. Id. at 230-31; Barnhart v. Walton, 535 U.S. 212,
122 S. Ct. 1265, 1271-72 (2002). 

As the Court itself recognized, “the limit of Chevron defer-
ence is not marked by a hard-edged rule.” Mead, 533 U.S. at
237 n.18. After Mead, we are certain of only two things about
the continuum of deference owed to agency decisions: Chev-
ron provides an example of when Chevron deference applies,
and Mead provides an example of when it does not. Id. In
those “other, perhaps harder, cases” that do not clearly track
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either Chevron or Mead, we must “make reasoned choices
between the two examples, the way courts have always done.”
Id. 

[3] Reasoning through the criteria for determining the level
of deference applicable to agency action, we conclude that
Chevron deference applies to the Service’s decision to permit
the Project. First, Congress unquestionably delegated to the
Service the authority to manage the Kenai Wilderness, includ-
ing the authority to issue regulations permitting compatible
uses within the Refuge. 16 U.S.C. §§ 668dd(d)(1)(A),
1133(b), 3124. Second, the permit was issued after the public
had an opportunity to comment on the EA prepared for the
Project. Third, the decision to permit the Project is consistent
with the Service’s Final Plan for the Refuge, which itself is
undoubtedly owed Chevron deference. The Final Plan is anal-
ogous to a rule; Congress expressly mandated its preparation,
and the Service had to comply with notice-and-comment rule-
making procedures in preparing the Plan. ANILCA
§ 304(g)(1). Finally, the permit was issued after NEPA proce-
dures were followed. Although the permit is not a rule, NEPA
provides a “relatively formal administrative procedure tending
to foster . . . fairness and deliberation.” Mead, 533 U.S. at
230. 

Even if we were convinced that the permit is more analo-
gous to the letter in Mead, the Service’s decision still would
merit respect.5 “[A]n agency’s interpretation may merit some
deference whatever its form,” id. at 235, depending on a num-
ber of factors that imbue the interpretation with the “ ‘power

5Like the letter in Mead, arguably the permit binds only the parties and
thus does not have the general “force of law.” The Service has permitted
the CIAA to conduct the enhancement operation. Another organization
seeking to perform the same type of project could not, for example, simply
point at the Project on Tustumena Lake and begin its own egg-take opera-
tion on a nearby creek. Nonetheless, the permit does bind third parties in
other ways. For example, a Refuge visitor could not insist that the weir be
moved so that she could use its location for recreational fishing. 
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to persuade,’ ” id. at 228 (quoting Skidmore v. Swift & Co.,
323 U.S. 134, 140 (1944)). Under Skidmore, the Service’s
decision still would warrant respect because of its persuasive-
ness. The Service has considered the issue thoroughly. Its rea-
soning is not unsound. The Service had adequate information
to permit the Project to operate at its current level, consistent
with its operation since 1974. Even if we were to conclude
that the Service’s decision was “beyond the Chevron pale,”
we nevertheless would respect the decision because it has the
“power to persuade” as defined in Skidmore. Mead, 533 U.S.
at 234-35; see Pronsolino v. Nastri, 291 F.3d 1123, 1135 (9th
Cir. 2002) (concluding that “[i]n the end, though, it does not
much matter in this case whether we review the EPA’s posi-
tion through the Chevron or Skidmore/Mead prism. Under
both the more and less rigorous versions of the judicial review
standard, the Agency’s position is . . . more than sufficiently
supported by the statutory materials.”). 

B. Chevron Analysis 

[4] Having held that Chevron establishes the appropriate
level of deference, we turn to the familiar two-step analysis
that the Supreme Court prescribes: (1) If the statute is unam-
biguous and the intent of Congress is clear, we—and the
Service—must give effect to that unambiguous intent; but (2)
if the statute is ambiguous, Congress implicitly has left a gap
for the Service to fill. Chevron, 467 U.S. at 842. “In such a
case, a court may not substitute its own construction of a stat-
utory provision for a reasonable interpretation made by the
administrator of an agency.” Id. at 844. 

For the reasons explained below, we conclude that the stat-
utes in question are materially ambiguous. Congress has not
expressly prohibited fishery enhancement within wilderness
areas. To the contrary, in some circumstances enhancement
projects are expressly allowed. See Forest Guardians v. Ani-
mal & Plant Health Inspection Serv., 309 F.3dd 1141, 1142
(9th Cir. 2002) (per curiam) (noting that predator control is
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not expressly prohibited in determining that the Forest Service
may control mountain lion populations within a wilderness).
The Service has interpreted its statutory mandate in a manner
that permits the Project. See 16 U.S.C. § 668dd(d)(1)(A) (del-
egating authority to the Service to permit compatible uses). Its
interpretation is a reasonable one in view of the statutory
ambiguities. That conclusion ends our inquiry. See Chevron,
467 U.S. at 843 n.11 (explaining that we “need not conclude
that the agency construction was the only one it permissibly
could have adopted to uphold the construction, or even the
reading [we] would have reached if the question initially had
arisen in a judicial proceeding”). 

C. Wilderness Act: “Wilderness Character” and “Natural
Conditions” 

[5] The Wilderness Act requires the Service to “preserv[e]
the wilderness character” of the Refuge. 16 U.S.C. § 1133(b).
In that statute, “wilderness” means 

an area where the earth and its community of life are
untrammeled by man, where man himself is a visitor
who does not remain. An area of wilderness is fur-
ther defined to mean in this chapter an area of unde-
veloped Federal land retaining its primeval character
and influence, without permanent improvements or
human habitation, which is protected and managed
so as to preserve its natural conditions and which
(1) generally appears to have been affected primarily
by the forces of nature, with the imprint of man’s
work substantially unnoticeable; (2) has outstanding
opportunities for solitude or a primitive and uncon-
fined type of recreation; (3) has at least five thou-
sand acres of land or is of sufficient size as to make
practicable its preservation and use in an unimpaired
condition; and (4) may also contain ecological, geo-
logical, or other features of scientific, educational,
scenic, or historical value. 

367THE WILDERNESS SOCIETY v. USFWS



16 U.S.C. § 1131(c) (emphasis added). 

[6] The foregoing definition is ambiguous in two important
ways. First, when read as a whole, it is clear that a “wilder-
ness” is not absolutely off limits to all human interference. By
implication some human activities are to be allowed. A “visi-
tor” can come if the visitor does not “remain”; how long is a
“visit” and for what purpose may a “visit” take place? Only
“permanent” improvements and human habitation are forbid-
den; what kinds of “impermanent” improvements and human
habitation may occur? The area “generally” must be affected
“primarily” with the forces of nature and with human imprints
“substantially” unnoticeable; what “secondary” forces may
come into play, and how “insubstantial” must human imprints
be? 

[7] Second, it is not obvious how an agency must protect
and manage an area “so as to preserve its natural conditions.”
In general, the term “natural” means wild, formed by nature,
and not artificially made. See Black’s Law Dictionary 1026
(6th ed. 1990). However, there are two plausible inferences to
be drawn from the quoted phrase in this context. See FDA v.
Brown & Williamson Tobacco Corp., 529 U.S. 120, 132
(2000) (“The meaning—or ambiguity—of certain words or
phrases may only become evident when placed in context.”).
On the one hand, to preserve the “natural conditions” of the
Refuge could mean protecting against the introduction of arti-
ficial propagation programs, like the Project, that alter the nat-
ural ecological processes within the Refuge. On the other
hand, to preserve the “natural conditions” of the Refuge could
mean preserving the natural ecological processes as they
would exist in their wild state, in the absence of artificial dis-
turbance from outside the wilderness area. 

The difference between those two interpretations is pro-
found. If, for example, hunting outside the wilderness area
threatens a particular animal with extinction, and that animal
used to be plentiful in the wilderness area, under the former
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interpretation no project to reintroduce the animal into the
wilderness area can occur if it involves any artificial process
(e.g., trapping and artificial insemination). By contrast, under
the latter interpretation interventions can occur if they restore
the “natural” balance of the wilderness area as it would exist
without the external human forces that have altered it. Both
interpretations are plausible and permissible. 

Indeed, the definition’s use of the phrase “protected and
managed” highlights this ambiguity. “Management” suggests
affirmative steps taken to maintain wilderness character,
while “protection” suggests a more hands-off approach. Com-
pare Webster’s Third New Int’l Dictionary 1372 (unabridged
ed. 1993) (defining “manage” as “to adjust the ecological fac-
tors to best meet the needs and ensure the survival of (a wild
animal) usu. by controlling predators and hunting and by pro-
viding shelter or supplementary food supplies”), with id. at
1822 (defining “protect” as “to cover or shield from that
which would injure, destroy, or detrimentally affect”). If “nat-
ural conditions” may be preserved only through a program of
strict nonintervention, what is the purpose of the word “man-
aged” in the definition? See City of Los Angeles v. United
States Dep’t of Commerce, 307 F.3d 859, 870 (9th Cir. 2002)
(stating that it is “ ‘a cardinal principle of statutory construc-
tion that a statute ought, upon the whole, to be so construed
that, if it can be prevented, no clause, sentence, or word shall
be superfluous, void, or insignificant’ ” (quoting TRW Inc. v.
Andrews, 534 U.S. 19, 122 S. Ct. 441, 448 (2001))). If strict
nonintervention was Congress’ intent, the word “protect”
would have sufficed. 

A reasonable interpretation of this ambiguity is that a “wil-
derness” does not exist in a vacuum. Human activities outside
the wilderness continue, with effects that most certainly are
felt within the wilderness area. While the wilderness must be
“protected” so that its natural processes dominate, it also must
be “managed” so that human activities from outside the area
do not interfere unduly. See Daniel Rohlf & Douglas L. Hon-
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nold, Managing the Balances of Nature: The Legal Frame-
work of Wilderness Management, 15 Ecology L.Q. 249, 259
(1988) (discussing the statutory direction to wilderness man-
agers and noting that, “[s]ignificantly, Congress phrased this
preservation mandate affirmatively, suggesting that wilder-
ness managers may be obligated to take affirmative actions to
preserve or even restore wilderness character” (emphasis
added) (footnote omitted)). 

[8] In the face of these ambiguities, the Service permissibly
interpreted 16 U.S.C. § 1133(b). When mitigation measures
are undertaken, the Project is not contrary to the agency’s
charged mandate to “preserv[e] the wilderness character” and
the “natural conditions” of the Refuge. The temporary camp
and weir are minor intrusions that reasonably can be under-
stood to be “substantially unnoticeable.” 16 U.S.C. § 1131(c).
In fact, the Final Plan expressly recognizes that fly-in tent
camps could exist in the area. Final Plan at 92. The Project
reasonably can be seen as a legitimate measure taken to
restore fish runs to their “natural conditions,” that is, to make
the runs as plentiful as they would be in the absence of inter-
ference from outside the Refuge. The statute is reasonably
susceptible to the agency’s interpretation, which is all that we
require. See Brandt-Erichsen v. United States Dep’t of Inte-
rior, 999 F.2d 1376, 1381 (9th Cir. 1993) (affirming an
agency decision when the agency’s interpretation of a statu-
tory term was “reasonable”). 

[9] We are particularly persuaded by the fact that the Final
Plan for the Refuge supports the Service’s decision to permit
the Project. The Project addresses one of the most significant
problems identified by the Final Plan—commercial fishing
outside the Refuge. The Final Plan determines that a reduced
salmon population within the Refuge, caused by commercial
fishing outside the Refuge, endangers the viability of other
species and the aquatic fertility of waters within the Refuge.
Brown bears, bald eagles, and other wildlife rely on the
salmon runs for their very existence. After more than 25 years

370 THE WILDERNESS SOCIETY v. USFWS



of the Project’s enhancements, the ecosystem may have come
to depend on the “supplemental” fish that the Project pro-
vides. 

Under the preferred management alternative, the Final Plan
contemplates that the Project would continue. As we already
have explained, the Final Plan was adopted after a period of
notice and comment. Congress explicitly mandated its prepa-
ration. As a result of these formal procedures, the Final Plan
is entitled to the highest form of deference. See Mead, 533
U.S. at 229. 

The 1995 Fishery Management Plan identified concerns,
both from the public and from within the Service, about the
long-term effects of the Tustumena Lake stocking program.
Nevertheless, the Plan recognized that “[e]nhancement pro-
grams can be an effective management tool in increasing the
numbers of fish available to commercial fishermen and in
increasing sport fishing opportunities.” Fishery Management
Plan at 53. Moreover, the Fishery Plan concluded that the
controversy would be resolved through NEPA’s procedures,
which are not at issue in this appeal. 

[10] Permitting the Project is consistent with the Final Plan.
More importantly, it is consistent with the statutory mandate
in the Wilderness Act to preserve the area’s “natural condi-
tions.” Although Plaintiffs would prefer an alternative reading
of the statute, the Service’s chosen reading is permissible.
Therefore, we must uphold the decision of the Secretary. 

D. Refuge Act 

1. The Project’s “Compatibility” With the Major
Purposes of the Refuge 

[11] The Refuge Act tells the Service to permit only those
uses within the Refuge that “are compatible with the major
purposes” for which the area was established. 16 U.S.C.
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§ 668dd(d)(1)(A). Congress has clearly delegated to the Sec-
retary the authority to determine whether a use is “compati-
ble” with those purposes. Id. (“The Secretary is authorized,
under such regulations as he may prescribe, to . . . permit the
use of any area within the System for any purpose . . . when-
ever he determines that such uses are compatible with the
major purposes for which such areas were established.”
(emphasis added)). The definition of “compatible use” simi-
larly confers broad discretion: “ ‘compatible use’ means a
wildlife-dependent recreational use or any other use of a ref-
uge that, in the sound professional judgment of the Director,
will not materially interfere with or detract from the . . . pur-
poses of the refuge.” 16 U.S.C. § 668ee(1) (emphasis added).6

Plaintiffs argue that the Project is incompatible with the
first stated purpose of the Refuge: to “conserve fish and wild-
life populations and habitats in their natural diversity.”
ANILCA § 303(4)(B)(i).7 The Service defines “natural diver-

6In 1997, Congress amended the Refuge Act to include this definition
within the statutory scheme. Before 1997, the Refuge Manual defined the
term in substantially the same way. The 1997 amendments affirm that
Congress intended “compatible” to mean what the Service said it meant
at the time the Project was permitted. Further, the 1997 amendments per-
suade us that Congress intended such compatibility determinations to be
within the Service’s “sound professional judgment.” 

7ANILCA lists the purposes of the Refuge: 

 The purposes for which the Kenai National Wildlife Refuge is
established and shall be managed, include— 

 (i) to conserve fish and wildlife populations and habitats in
their natural diversity including, but not limited to, moose, bears,
mountain goats, Dall sheep, wolves and other furbearers, salmon-
oids and other fish, waterfowl and other migratory and nonmigra-
tory birds; 

 (ii) to fulfill the international treaty obligations of the United
States with respect to fish and wildlife and their habitats; 

 (iii) to ensure, to the maximum extent practicable and in a
manner consistent with the purposes set forth in paragraph (i),
water quality and necessary water quantity within the refuge; 
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sity” to mean the “number and relative abundance of native
species which would occur without human interference.”
Final Plan at 174. 

Again, the ambiguity in the text is apparent. Is the purpose
of the Refuge to conserve the number and relative abundance
of native species within the Refuge as they would be without
human interference from outside the Refuge? If so, then a res-
toration program may be “compatible.” Or, is the purpose of
the Refuge to leave the Refuge wholly untouched so that,
whatever a species’ “natural diversity” is or becomes, no
human interference may occur? Also, does “diversity” refer to
the number of species within a Refuge, or to genetic diversity
within a single species? 

[12] Perhaps more important to our analysis is the fact that
the statute refers not to a single purpose, but instead refers in
the plural to “the major purposes” for which the refuge is
established. 16 U.S.C. § 668dd(d)(1)(A). When the entire
Refuge Act is considered, it becomes apparent that one of the
other major purposes may be to maintain the size of a popula-
tion of fish even if that result requires artificial aquaculture
activities in a refuge. The Refuge Act contains the following
relevant provisions: 

• One purpose of the Act is the “conservation of fish . . . ,
including species that are threatened with extinction.” 16
U.S.C. § 668dd(a)(1).

 (iv) to provide in a manner consistent with subparagraphs (i)
and (ii), opportunities for scientific research, interpretation, envi-
ronmental education, and land management training; and 

 (v) to provide, in a manner compatible with these purposes,
opportunities for fish and wildlife-oriented recreation. 

ANILCA § 303(4)(B). 
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• The mission of the [National Wildlife Refuge] System is
to administer a national network of lands and waters for
the conservation, management, and where appropriate,
restoration of the fish, wildlife, and plant resources and
their habitats . . . .” Id. § 668dd(a)(2) (emphasis added).

• The System must be administered not only to “provide for
the conservation of fish,” but also to “ensure that the bio-
logical integrity, diversity, and environmental health of the
System are maintained.” Id. § 668dd(a)(4). 

[13] The Service’s decision that the Project is “compatible”
with the purposes of the Refuge is entitled to deference. Con-
sidering the ambiguities within the list of statutory purposes
and within the underlying definition of “natural diversity,” the
Service’s conclusion that the Project could continue is permis-
sible. Further, a use need not support Refuge purposes in
order to be compatible, as the definition clearly provides. In
order to be “compatible,” a use simply must not “materially
interfere” with stated Refuge purposes. The Service con-
cluded that this use did not so interfere. Because that is a rea-
sonable conclusion, we must affirm the decision of the
Service. 

2. ANILCA and Fishery Enhancement 

The Service’s decision is further supported by special pro-
visions that apply specifically to Alaskan refuges. Because we
are dealing with a refuge established in Alaska, the Refuge
Act must be interpreted consistently with ANILCA. Public
Law No. 105-57, § 9 (Oct. 9, 1997), 111 Stat. 1260, provides
that nothing in the Refuge Act affects certain aspects of Alas-
kan lands. “If any conflict arises between any provision of
this Act and any provision of [ANILCA], then the provision
in [ANILCA] shall prevail.” Id. § 9(b); 16 U.S.C. § 668dd
(notes); see also 16 U.S.C. § 668dd(e) (providing that refuge
conservation planning programs apply only to non-Alaskan
refuge lands). 
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Three provisions of ANILCA expressly support the Ser-
vice’s decision to permit the Project: 

First, ANILCA specifically contemplates fishery enhance-
ment projects as a part of refuge management. Section 304(e)
states: “Where compatible with the purposes of the refuge
unit, the Secretary may permit, subject to reasonable regula-
tions and in accord with sound fisheries management princi-
ples, scientifically acceptable means of maintaining,
enhancing, and rehabilitating fish stock.” ANILCA § 304(e).
Although § 304(e) presumes compatibility, it nonetheless sug-
gests that fishery enhancement is not anathema to the man-
agement of Alaskan refuges. The purpose on which Plaintiffs’
argument depends, “to conserve fish . . . in their natural diver-
sity,” is one of the stated purposes for every refuge in Alaska.
ANILCA § 303(4)(B)(i); see id. §§ 302, 303. Section 304(e)
suggests, at least, that fishery enhancement is not incompati-
ble with the purposes of every refuge. If the stated purpose “to
conserve . . . fish in their natural diversity” precluded any
enhancement project, then ANILCA § 304(e), which
expressly allows those very projects, would be meaningless.

Second, Title 16 U.S.C. § 3203 governs wilderness man-
agement in Alaska. There, Congress “recogni[zes] . . . the
unique conditions in Alaska.” 16 U.S.C. § 3203(a). In
§ 3203(b), Congress establishes “the goal of restoring and
maintaining fish production in the State of Alaska to optimum
sustained yield levels . . . in a manner which adequately
assures protection, preservation, enhancement, and rehabili-
tation of the wilderness resource.” (Emphasis added.) To that
end, in certain areas fishery enhancement activities, including
fish weirs, fish ladders, fish hatcheries, egg planting, and the
like, expressly are authorized. Id. 

To be sure, the areas in which Congress explicitly autho-
rizes aquaculture do not include the Refuge. If the legislation
were that clear, the answer to this litigation would be easy,
but it is not. However, the legislative history of ANILCA sup-
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ports the Service’s interpretation that aquaculture was not
meant to be restricted to the areas specifically mentioned in
§ 3203(b). See United States v. N.W. Forest Res. Council v.
Pilchuck Audubon Soc’y, 97 F.3d 1161, 1168 (9th Cir. 1996)
(explaining that legislative history is relevant when the statute
is unclear). Referring specifically to the section on aquacul-
ture, the Senate Report states: 

 In considering wilderness designation in Alaska,
both the House-passed bill and the committee
amendment adopt several special provisions relating
to wilderness management in Alaska. Of particular
interest to the committee is the future of fish
enhancement and aquaculture activities in the state.
The committee adopted language making it very
clear that various fisheries enhancement activities
could be permitted by the appropriate secretary
within wilderness or wilderness study areas, subject
only to reasonable regulation. 

S. Rep. No. 96-413, at 308 (1980), reprinted in 1980
U.S.C.C.A.N. 5070, 5252. 

Third, ANILCA contains provisions protecting recreational
and subsistence uses. Title 16 U.S.C. § 3101(b), states
expressly the intent of Congress respecting the lands and
waters in Alaska that contain significant natural landscapes,
wildlife, and other values: 

 It is the intent of Congress in this Act . . . to pro-
vide for the maintenance of sound populations of,
and habitat for, wildlife species of inestimable value
to the citizens of Alaska and the Nation . . . and to
preserve wilderness resource values and related rec-
reational opportunities including but not limited to
. . . fishing . . . . 

(Emphasis added.) Additionally, 16 U.S.C. § 3123 requires
the Secretary of the Interior to report on the status of fish pop-
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ulations on public lands that are subject to Alaskans’ subsis-
tence uses. Under 16 U.S.C. § 3120(d), public lands may be
managed or disposed of for “any” of the “uses or purposes
authorized by this Act or other law.” 

3. The Reasonableness of the Service’s Decision

The foregoing provisions of the Refuge Act and ANILCA,
when read together, establish that

• Congress intends for “compatibility” determinations to be
made by the Service, using “sound professional judg-
ment”;

• “Compatible uses” are uses that do not materially interfere
with the purposes of a refuge;

• Congress views Alaska as unique and intends Alaska-
specific laws to trump more general laws in some
instances;

• Congress contemplates that management of both refuges
and wilderness areas in Alaska can include fishery
enhancement;

• Congress has as one of its goals the restoration of fish pro-
duction in Alaska “to optimum sustained yield levels,”
including “enhancement” and “rehabilitation” activities;

• Congress intends to ensure that fish populations in Alaska
remain adequate to sustain at least subsistence uses and
also some recreational uses; and

• Congress intends more generally to prevent the extinction
of species of fish and, where “appropriate,” to permit res-
toration of fish resources. 

A particular project, such as the one at issue in this case,
may advance some of Congress’ goals while thwarting others.
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It is precisely that kind of balancing that is entrusted to the
Service. The Service interpreted the many inconsistent pur-
poses and permissibly concluded that the Project is “compati-
ble with the major purposes” for which this Alaskan
wilderness area was established. That is, in the “sound profes-
sional judgment” of the Service, the Project does “not materi-
ally interfere with or detract from” the purposes of the
Refuge. 16 U.S.C. § 668ee(1). We are obliged to defer to the
agency’s judgment. See Chevron, 467 U.S. at 845 (stating that
deference is owed to a choice that represents a “reasonable
accommodation of conflicting policies that were committed to
the agency’s care by . . . statute” (citation and internal quota-
tion marks omitted)). 

E. Wilderness Act: Commercial Enterprise 

Finally, Plaintiffs argue that the Project is a commercial
enterprise because the fish produced in the enhancement proj-
ect are commercially harvested when they leave the Refuge.
Proceeds from this commercial fishing fund the CIAA. There-
fore, Plaintiffs argue, the Project is a “commercial enterprise.”

With certain exceptions that do not apply here, “there shall
be no commercial enterprise and no permanent road within
any wilderness area designated by this chapter.” 16 U.S.C.
§ 1133(c) (emphasis added). There are two important
ambiguities in the deceptively simple phrase emphasized
above. 

The first pertains to the word “within.” Does the statute
preclude only commercial activities actually occurring inside
the wilderness area (e.g., a restaurant in the Refuge)? Or, does
the statute also preclude indirect commercial benefits, that is,
noncommercial activities “within” a wilderness area when a
primary beneficiary of those noncommercial activities is a
commercial enterprise outside the wilderness area? 

For example, imagine that the wilderness area protects a
certain small furry animal. Within the Refuge itself, volun-
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teers who act entirely out of a desire to enjoy the beauty of
that animal hike in the wilderness area in places and at times
designed to protect the species from its natural predators.
However, the main beneficiaries of the animals’ survival and
proliferation within the wilderness area are commercial trap-
pers who take the animals when they leave the confines of the
wilderness area. Doubtless, the trappers are engaging in a
commercial enterprise. But is the trappers’ commercial enter-
prise “within” the wilderness area? Does the fact that com-
mercial entities benefit from the preservation of the animal
within the refuge convert the hikers’ noncommercial preser-
vation activities into a commercial enterprise? 

The more natural interpretation is the former one; the
“commercial activity” must occur “within” the Refuge. How-
ever, Plaintiffs’ proposed alternative reading also is reason-
able. Again, we are confronted with an ambiguity that it is up
to the Service to reconcile. 

The second ambiguity relates to the term “commercial
enterprise.” Did Congress intend a mere facial look at the
enterprise that is conducting the activity? If so, then the Proj-
ect is not prohibited by § 1133(c), because it is operated by
a nonprofit entity that benefits noncommercial users (e.g.,
subsistence and recreational fishers) as well as commercial
users of the fish resource. Indeed, the Project formerly was
operated by the State of Alaska, which plainly is a govern-
ment and not itself a commercial enterprise. Or, as Plaintiffs
posit, did Congress intend a functional look at the enterprise
to find out who provides funding and who the major benefi-
ciaries may be? 

Again, Plaintiffs’ interpretation is permissible, but so is the
equally or even more persuasive alternative construction that
the agency chose. The fact that the nonprofit CIAA is funded
by commercial activities that occur outside the Refuge does
not necessarily render the Project a “commercial enterprise.”
Most importantly, the Service has concluded that the enter-
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prise is not commercial, and its interpretation is permissible.
In the circumstances, we owe Chevron deference to the Ser-
vice. 

CONCLUSION

The Project is, without a doubt, controversial. But Congress
has authorized the Service to make exactly the kind of policy
decision that it made here. As long as the CIAA complies
with a long list of mitigating conditions, the Service has deter-
mined that the Project is permissible. 

Our standard of review dictates the outcome. Plaintiffs per-
missibly interpret the statutes in question and reach what
many people may believe to be the better result from a policy
perspective. Nonetheless, the Service also permissibly inter-
preted the relevant acts of Congress to authorize this fish
enhancement Project. In the circumstances we may not over-
turn the Service’s decision. 

AFFIRMED. 

B. FLETCHER, Circuit Judge, dissenting: 

The majority holds that, because the relevant provisions of
the Wilderness Act and the Refuge Act are “materially ambig-
uous,” we are required to accord Chevron deference to
USFS’s decision to allow the Tustumena Lake salmon
enhancement project to go forward in the Kenai National
Wildlife Refuge. Because the majority’s ambiguity analysis is
deeply flawed, and seeks to hold the English language to an
unattainable standard of clarity — particularly in the statutory
context — I respectfully dissent. 
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I. STATUTORY AMBIGUITY

A. Statutory Scheme 

Before launching into the nuts and bolts of statutory analy-
sis, it is useful to begin with an overview of the three main
statutes at issue — the Wilderness Act, the National Wildlife
Refuge System Administration Act (“Refuge Act”), and the
Alaska National Interest Lands Conservation Act
(“ANILCA”) — and how they interact in the Kenai Refuge.
Enacted in 1964, the Wilderness Act sets forth this statement
of purpose: 

In order to assure that an increasing population,
accompanied by expanding settlement and growing
mechanization, does not occupy and modify all areas
within the United States and its possessions, leaving
no lands designated for preservation and protection
in their natural condition, it is hereby declared to be
the policy of the Congress to secure for the Ameri-
can people of present and future generations the ben-
efits of an enduring resource of wilderness. For this
purpose there is hereby established a National Wil-
derness Preservation System to be composed of fed-
erally owned areas designated by Congress as
“wilderness areas,” and these shall be administered
for the use and enjoyment of the American people in
such manner as will leave them unimpaired for
future use and enjoyment as wilderness, and so as to
provide for the protection of these areas, the preser-
vation of their wilderness character, and for the gath-
ering and dissemination of information regarding
their use and enjoyment as wilderness . . . . 

16 U.S.C. § 1131(a). Designation by Congress as a “wilder-
ness area” triggers certain prohibitions on activities within
that area, including commercial enterprises, construction of
roads, use of motorized vehicles or equipment, landing of air-
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craft, and construction of structures or installations, with a
few designated exceptions. 16 U.S.C. §§ 1133(c)-(d). 

The Refuge Act, originally enacted in 1966 and amended
in 1997, established the National Wildlife Refuge System as
a centralized mechanism for administering “all lands, waters,
and interests [ ] administered by the Secretary as wildlife ref-
uges, areas for the protection and conservation of fish and
wildlife that are threatened with extinction, wildlife ranges,
game ranges, wildlife management areas, or waterfowl pro-
duction areas.” 16 U.S.C. § 668dd(a)(1). “The mission of the
System is to administer a national network of lands and
waters for the conservation, management, and where appro-
priate, restoration of the fish, wildlife, and plant resources and
their habitats within the United States for the benefit of pres-
ent and future generations of Americans.” Id., § 668dd(a)(2).
In contrast to the Wilderness Act, the Refuge Act contem-
plates more extensive non-preservation use of lands desig-
nated as wildlife refuges: 

With respect to the System, it is the policy of the
United States that— 

(A) each refuge shall be managed to fulfill the mis-
sion of the System, as well as the specific purposes
for which that refuge was established; 

(B) compatible wildlife-dependent recreation is a
legitimate and appropriate general public use of the
System, directly related to the mission of the System
and the purposes of many refuges, and which gener-
ally fosters refuge management and through which
the American public can develop an appreciation for
fish and wildlife; 

(C) compatible wildlife-dependent recreational
uses are the priority general public uses of the Sys-
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tem and shall receive priority consideration in refuge
planning and management; and 

(D) when the Secretary determines that a proposed
wildlife-dependent recreational use is a compatible
use within a refuge, that activity should be facili-
tated, subject to such restrictions or regulations as
may be necessary, reasonable, and appropriate. 

Id., § 668dd(a)(3); see also § 668dd(a)(4) (listing duties of
Secretary in administering the System). 

President Carter signed ANILCA into law in 1980 for the
purpose of “preserv[ing] for the benefit, use, education, and
inspiration of present and future generations certain lands and
waters in the State of Alaska that contain nationally signifi-
cant natural, scenic, historic, archeological, geological, scien-
tific, wilderness, cultural, recreational, and wildlife values.”
16 U.S.C. § 3101(a). The next subsection explains Congress’s
intent as follows: 

It is the intent of Congress in this Act to preserve
unrivaled scenic and geological values associated
with natural landscapes; to provide for the mainte-
nance of sound populations of, and habitat for, wild-
life species of inestimable value to the citizens of
Alaska and the Nation, including those species
dependent on vast relatively undeveloped areas; to
preserve in their natural state extensive unaltered
arctic tundra, boreal forest, and coastal rainforest
ecosystems; to protect the resources related to sub-
sistence needs; to protect and preserve historic and
archeological sites, rivers, and lands, and to preserve
wilderness resource values and related recreational
opportunities including but not limited to hiking,
canoeing, fishing, and sport hunting, within large
arctic and subarctic wildlands and on freeflowing
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rivers; and to maintain opportunities for scientific
research and undisturbed ecosystems. 

16 U.S.C. § 3101(b); see also id. § 3101(c) (setting forth stat-
utory intent “to provide the opportunity for rural residents
engaged in a subsistence way of life to continue to do so”).

All three statutes apply to the Kenai Refuge. The ultimate
question, then, is this: Taking into account the boundaries
established by the three sets of statutory mandates, does the
Tustumena Lake commercial salmon enhancement project fall
within those boundaries? Even if the project arguably falls
within the range of activity permitted under the Refuge Act
and ANILCA — a point I do not concede — it is clearly
barred by the Wilderness Act. 

B. The Wilderness Act 

Under the Wilderness Act, “each agency administering any
area designated as wilderness shall be responsible for preserv-
ing the wilderness character of the area and shall so adminis-
ter such area for such other purposes for which it may have
been established as also to preserve its wilderness character.”
16 U.S.C. § 1133(b). The Act defines “wilderness” as: 

[A]n area where the earth and its community of life
are untrammeled by man, where man himself is a
visitor who does not remain. An area of wilderness
is further defined to mean in this chapter an area of
undeveloped Federal land retaining its primeval
character and influence, without permanent improve-
ments or human habitation, which is protected and
managed so as to preserve its natural conditions and
which (1) generally appears to have been affected
primarily with forces of nature, with the imprint of
man’s work substantially unnoticeable; (2) has out-
standing opportunities for solitude or a primitive and
unconfined type of recreation; (3) has at least five
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thousand acres of land or is of sufficient size as to
make practicable its preservation and use in an unim-
paired condition; and (4) may also contain ecologi-
cal, geological, or other features of scientific,
educational, scenic, or historical value. 

16 U.S.C. § 1131(c) (emphasis added). 

Under the familiar deference test established in Chevron
U.S.A., Inc. v. Natural Resources Defense Council, Inc., no
deference is owed an agency’s interpretation of the relevant
statute that is at odds with the intent of Congress unambigu-
ously expressed. 467 U.S. 837, 842 (1984); Socop-Gonzalez
v. I.N.S., 272 F.3d 1176, 1187 (9th Cir. 2001). “If a court,
employing traditional tools of statutory construction, ascer-
tains that Congress had an intention on the precise question at
issue, that intention is the law and must be given effect.”
Chevron, 467 U.S. at 843 n.9. 

These “tools of construction require us first to engage in a
textual analysis of the relevant statutory provisions and to
read the words of a statute ‘in their context and with a view
to their place in the overall statutory scheme.’ ” Student Loan
Fund of Idaho, Inc. v. United States Dep’t of Labor, 272 F.3d
1155, 1165 (9th Cir. 2001) (quoting Rucker v. Davis, 237
F.3d 1113, 1119 (9th Cir. 2001) (en banc), overruled on other
grounds by Dep’t of Hous. and Urban Dev. v. Rucker, 122
S.Ct. 1230 (2002)). In other words, we read the statute “as a
whole, giving effect to each word and making every effort not
to interpret a provision in a manner that renders other provi-
sions of the same statute inconsistent, meaningless or super-
fluous.” Boise Cascade Corp. v. EPA, 942 F.2d 1427, 1432
(9th Cir. 1991). A “fundamental canon of statutory construc-
tion is that, unless otherwise defined, words will be inter-
preted as taking their ordinary, contemporary, common
meaning.” United States v. Smith, 155 F.3d 1051, 1057 (9th
Cir. 1998) (quoting Perrin v. United States, 444 U.S. 37, 42
(1979)). Where such words are defined, “[a] definition which
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declares what a term ‘means’ . . . excludes any meaning that
is not stated.” Smith, 155 F.3d at 1057 (internal citations omit-
ted). When an agency’s interpretation of a statute is in conflict
with the plain language of the statute, we do not defer to the
agency’s interpretation. Downey v. Crabtree, 100 F.3d 662,
666 (9th Cir. 1996). 

1. “Wilderness” 

The language at issue in the Wilderness Act is not ambigu-
ous unless we find ambiguity simply because the entire
English language contains inherent ambiguity. In fact, as stat-
utes go, the Wilderness Act is remarkably explicit. The Act
provides that USFW “shall be responsible for preserving the
wilderness character of the area and shall so administer such
area for such other purposes for which it may have been
established as also to preserve its wilderness character.” 16
U.S.C. § 1133(b). As defined in the Act, the Wilderness Area
must be “protected and managed so as to preserve its natural
conditions.” § 1131(c). Black’s Law Dictionary defines “natu-
ral” as “[u]ntouched by man or by influence of civilization;
wild; untutored, and is the opposite of the word ‘artificial.’
The juristic meaning of this term does not differ from the ver-
nacular . . . .” Id. at 1026 (6th ed. 1990); “Existing in or
formed by nature; not artificially made or constructed; not
manufactured or processed . . .” 2 The New Shorter Oxford
English Dictionary 1889 (1993 edition). These definitions
comport fully with our everyday understanding of the term
“natural.” 

Protecting the “natural condition” of the Wilderness Area,
then, includes protecting against the introduction of “artifi-
cial” propagation programs that disturb the natural ecological
processes of the Refuge. It is abundantly clear that the salmon
enhancement in Kenai is just such a program. The record is
clear on how the salmon fishery program works: Fish eggs are
collected at the mouth of Bear Creek in the summer, and fry
are reintroduced at the same location the following spring.
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These activities all take place within Kenai on an ongoing,
annual basis. In no sense do they preserve Kenai’s “natural
conditions,” whether one views that term as of a time prior to
all human contact or as of some later time: The record reflects
that the sole purpose of the project is to enhance the salmon
population for commercial fishing in Cook Inlet. This is not
an area where the salmon at issue are endangered or at risk,
and the record contains no indication that salmon were ever
present in the kinds of numbers that the fishery project pro-
duces. 

Far from maintaining “natural” conditions, the introduction
of hatchery salmon populations into a natural lake ecosystem
poses a risk of serious ecological problems. Among the con-
cerns noted by USFW, the mixing of hatchery salmon with
natural salmon runs entering the Kasilof River and Tustumena
Lake system may result in “decreased biodiversity on the ref-
uge,” posing a threat to natural salmon populations dependent
upon such diversity, genetic risks from the derivation of
6,000,000 hatchery-reared fry from a single spawning popula-
tion at Bear Creek, increased competition and “perhaps unnat-
ural advantage over the other sockeye runs,” as well as the
potential for disease and other ecological and behavioral risks.

In numerous documents USFW itself recognizes the ten-
sion between the mandate of the Wilderness Act and the Proj-
ect. In its “Compatibility Determination,” USFW observed
that “[w]ilderness resources will be affected by this project
. . . . The project’s potentially biggest intrusion of wilderness
management principles is its failure [to] allow natural pro-
cesses to dominate.” Similarly, a USFW “Briefing Statement”
prepared by the Alaska Regional Director, states that the
Lake’s value as a “natural system” is “compromised” by the
“artificial enhancement,” noting that the Project’s activities,
including construction of temporary facilities, stocking of fry,
and potential alteration of natural fish stocks, “may . . . violate
the intent and purpose of the Wilderness Act . . .” The risks
associated with the introduction of hatchery salmon into pop-
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ulations of natural salmon are well understood by the scien-
tific community,1 not to mention within government.2 

1Plaintiffs cite a number of articles discussing the risks to wild fish
posed by hatchery projects. See Jack Sterne, Supplementation of Wild
Salmon Stocks: A Cure for the Hatchery Problem or More Problem
Hatcheries?, 23 Coastal Management 123, 126-29 (1995) and sources
cited therein. 

2As mentioned in Alsea Valley Alliance v. Evans, 161 F. Supp. 2d 1154,
1158 (D. Or. 2001) (holding that NMFS decision to list only natural
spawning coho salmon as “threatened” was arbitrary and capricious, and
thus invalid), the NMFS’s “Hatchery Policy” discusses the issues sur-
rounding artificial propagation and the potential effects of interaction with
natural salmon runs. 58 Fed. Reg. 17,573. In part, the Policy states: 

Because there is . . . considerable uncertainty about artificial
propagation as a means to increase natural salmon populations,
and because artificial propagation may have profound conse-
quences for the viability of natural salmon populations, consider-
ation of its use should be based on an objective assessment of
genetic and ecological risks, balancing the potential for deleteri-
ous effects against risk to the population . . . if artificial propaga-
tion is not implemented. 

Genetic problems that may arise through artificial propagation
are of three general types. First, taking wild broodstock may con-
tribute directly to the decline of the natural population. . . . Sec-
ond, . . . artificial propagation can substantially reduce genetic
differences between populations. . . . Finally, adaptation to hatch-
ery conditions can lead to domestication during artificial propa-
gation. . . . 

Artificial propagation may also pose a variety of ecological risks
to salmon populations. These risks include increased competition
and predation, displacement of natural fish, altered migratory and
spawning behavior, and disease transfer. 

These genetic and ecological risks of artificial propagation can
pose serious threats to natural salmon populations. The viability
of natural populations depends on their genetic and ecological
diversity, and the use of artificial propagation to restore salmon
abundance should not be allowed to erode this diversity. 

Id.; see also National Marine Fisheries Service, Northwest Fisheries
Science Center, Salmon Hatchery Q&As, available at http://
www.nwfsc.noaa.gov/Q&A/ (discussing genetic, ecological, and behav-
ioral risks associated with the introduction of hatchery salmon into natural,
wild salmon runs). 
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2. “Permanent” 

The majority’s claim not to understand what “permanent”
means is also a red herring in this context. No one disputes
that the fishery project effectuates an annual, ongoing alter-
ation of the natural ecological balance in Kenai by removing
salmon eggs and reintroducing large numbers of hatchery-
raised fry to Bear Creek. The entire purpose of the project is
to create a lasting alteration in the number and type of salmon
present in Cook Inlet and, perforce, Bear Creek in Kenai. See,
e.g., Webster’s Third New Int’l Dictionary 1683 (1993 ed.)
(defining “permanent” as “continuing or enduring (as in the
same state, status, place) without fundamental or marked
change: not subject to fluctuation or alteration: fixed or
intended to be fixed: LASTING, STABLE”); Oxford English
Dictionary (2d ed. 1989, online version) (definition 1a of
“permanent”: “Continuing or designed to continue indefi-
nitely without change; abiding, lasting, enduring; persistent.
Opposed to temporary.”). 

3. “Commercial enterprise”/“within” 

Again, there is no ambiguity here. As discussed above, the
egg harvesting and fry return all unquestionably occur within
the boundaries of the Kenai Refuge. And the record reflects
that enhancement of commercial fishing stock in Cook Inlet
is the sole purpose for the program at issue. Under the Wilder-
ness Act, “[e]xcept as specifically provided for in this chapter,
. . . there shall be no commercial enterprise and no permanent
road within any wilderness area designated by this chapter
. . .” 16 U.S.C. § 1133(c); see Alaska Wildlife Alliance v. Jen-
sen, 108 F.3d 1065, 1069 (9th Cir. 1997) (holding that Wil-
derness Act prohibits commercial fishing in wilderness areas
of the Glacier Bay National Park). 

The question whether the Project in dispute constitutes an
impermissible “commercial enterprise” under § 1133(c) turns
on the definition of the term as used in the statute. Though
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there are no judicial opinions or agency regulations discussing
an interpretation of the term “commercial enterprise” in the
context of the Wilderness Act, the plain, common sense
meaning of the term, to which we must turn, Smith, 155 F.3d
at 1057, reveals that the only reasonable interpretation of the
term would prohibit the artificial propagation project. 

Black’s Law Dictionary defines “commercial,” somewhat
tautologically, as “[r]elates to or is connected with trade and
traffic or commerce in general; is occupied with business or
commerce.” Id. at 270. Webster’s defines “commercial” as
“1.a. [o]f or relating to commerce, b. [e]ngaged in commerce,
c. [i]nvolved in work designed or planned for the mass mar-
ket.” Second New Riverside University Dictionary 286
(1988). While true, as defendant notes, that courts have strug-
gled with different understandings of the term “commercial”
in different contexts and with regard to different statutes,3 in
the context of the Wilderness Act, the term is relatively
straightforward — activities purposefully oriented toward
industry and commerce are prohibited, unless otherwise
excepted, in the Wilderness Area. 

Here, defendant concedes that over eighty percent of the
fish produced from the Project are harvested by commercial
fishermen, to the tune of approximately $1.6 million annually
on average. Although it is true that CIAA has non-profit sta-
tus, that a general, though limited, public benefit is conferred
by CIAA’s release of the hatchery salmon (in terms of sport
fishing and general salmon enhancement), and that the State
of Alaska closely regulates CIAA’s activities, these facts do

3In most instances, such cases discuss statutes directly related to tax and
commerce. See, e.g., Portland Golf Club v. Comm’n of Internal Revenue,
497 U.S. 154, 161 (1990) (contrasting “commercial” with “tax-exempt”);
Republic of Argentina v. Weltover, 504 U.S. 607, 612 (1992) (interpreting
“commercial” in context of the Foreign Sovereign Immunities Act, 28
U.S.C. § 1603(d)). We are dealing here with an environmental statute,
with respect to which the term “commercial” should be interpreted by its
plain, common sense meaning. 
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not change the underlying reality that the CIAA operates pri-
marily as a vehicle to enhance the commercial salmon fishing
industry — the industry whose success is the condition prece-
dent for the organization’s continued existence. Dedication
and Everlasting Love to Animals v. Humane Soc. of U.S., Inc.,
50 F.3d 710, 713 (9th Cir. 1995) (“A nonprofit organization
. . . may engage in commercial activity”). 

The fact that the commercial benefit itself is not conferred
within the Wilderness Area is neither here nor there. To
accept such logic would be to accept with it the argument that
so long as a commercial transaction itself occurs outside the
Area, commercial operations, such as logging or removing
flora or fauna for commercial sale, can operate undeterred
within the Wilderness Area. This analysis is not reconcilable
with the plain language of the statute and its obvious intent.

USFW has noticeably recognized the commercial nature of
the Project. The Fishery Management Plan for the Kenai
National Wildlife Refuge characterizes the Project as “com-
mercial enhancement of sockeye salmon populations,” and a
letter from the Refuge Manager to the Regional Solicitor
states that the Project is “no longer experimental in nature,
nor is restoration of fish stocks an objective,” but rather “[i]t
is strictly an enhancement effort to increase the number of
sockeye salmon available to the commercial fishery.” It is
unreasonable to conclude that the Project does not constitute
a commercial enterprise. 

4. “Management” 

What is truly extraordinary here is that, despite the majori-
ty’s purported inability to understand what terms like “wilder-
ness,” “natural,” and “permanent” mean, the majority
nonetheless maintains such a firm grasp on the meaning of the
word “manage” as to read into it an entire swath of regulatory
activity flatly incompatible with the statute. The majority sets
up a straw man of “strict nonintervention” — an approach to
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wilderness management and protection that no one in this
case has advanced — and claims that the term “natural” must
be ambiguous because it could encompass that definition.
This argument is specious. 

The majority itself admits that the term “management”
“suggests affirmative steps taken to maintain wilderness char-
acter.” The definition from Webster’s Third, quoted by the
majority, specifies that management may entail adjustment of
ecological factors “to best meet the needs and ensure the sur-
vival of (a wild animal).” This is precisely the problem with
the majority’s position: In no respect does the introduction of
millions of hatchery-raised salmon fry into a wilderness envi-
ronment affirmatively maintain the wilderness character of
Bear Creek. Nor does the fishery program do anything to best
meet the needs or ensure the survival of a “wild” animal:
Again, it involves introducing millions of hatchery-raised fry,
at considerable ecological risk to Bear Creek and to its wild
salmon population. 

No one is suggesting that the presence of the temporary
camp and weir at Bear Creek present a problem per se. If they
had been established as part of a measure taken to restore or
preserve the natural conditions of the Kenai Refuge (e.g., to
restore a natural salmon run, or for ecological research pur-
poses), they would be fine. Rather, the problem lies in the
fishery project’s annual, ongoing alteration of the natural eco-
logical balance in Kenai by removing eggs and reintroducing
large numbers of hatchery-raised fry to Bear Creek. In no
sense does this constitute “management,” much less “protec-
tion,” of a wilderness area within the meaning of the Wilder-
ness Act. 

C. Refuge Act 

The Refuge Act allows USFW to “permit the use of any
area within the [National Wildlife Refuge] System for any
purpose, . . . whenever [the Secretary] determines that such
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uses are compatible with the major purposes for which such
areas were established.” 16 U.S.C. § 668dd(d)(1)(A); Wilder-
ness Soc’y v. Babbitt, 5 F.3d 383, 388 (9th Cir. 1993) (noting
“compatibility” standard). “The term ‘compatible use’ means
a wildlife-dependent recreational use or any other use of a ref-
uge that, in the sound professional judgment of the Director,
will not materially interfere with or detract from the fulfill-
ment of the mission of the System or the purposes of the ref-
uge.” 16 U.S.C. § 668ee(1). 

One purpose of the Kenai Refuge is to “conserve fish and
wildlife populations and habitats in their natural diversity.”
ANILCA § 303(4), 94 Stat. 2391 (1980). USFW has defined
“natural diversity” to mean the “number and relative abun-
dance of indigenous species which would occur without
human interference.” Kenai National Wildlife Refuge Final
Comprehensive Conservation Plan. The parties dispute the
meanings of these definitions.4 

It is simply impossible to avoid the conclusion that the
Project conflicts with USFW’s understood mandate to pre-
serve natural diversity, since the number and abundance of
indigenous species is directly altered by the enhancement
project, changing significantly the “natural diversity” that
exists “without human interference.” Coupled with USFW’s
admission that “the project . . . cannot be considered as sup-
porting Refuge purposes” (“Compatibility Determination”), it

4USFW recently adopted a regulation that the agency “may only autho-
rize public or private economic use of the natural resources of any national
wildlife refuge, in accordance with 16 U.S.C. § 715s, where we determine
that the use contributes to the achievement of the national wildlife refuge
purposes or the National Wildlife Refuge System mission.” 65 Fed. Reg.
62458 (Oct. 18, 2000), codified at 50 C.F.R. § 29.1 (emphasis added).
Though this regulation specifically refers to compatibility determinations
under another provision of the Refuge Act, as defendant notes, it is not
irrelevant to observe the agency’s continued concern for limiting eco-
nomic activity in wilderness areas. 
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is clear that the Project cannot possibly be reconciled with the
purposes of the Refuge Act.5 

Because nothing in the record suggests that the “natural”
state of the salmon population in the Kenai Refuge was ever
a larger population than occurred naturally without the project
activities, nothing about those activities suggests that they are
promoting or preserving that “natural” balance. While the
Refuge Act does have multiple statutory purposes, nothing in
the Refuge Act or ANILCA suggests that the maintenance of
“optimum sustained yield levels” or enhancement of fish pop-
ulations is to take place in areas where doing so will have a
detrimental effect on the ecological balance. The Kenai Ref-
uge is certainly not the only place available for such activities,
and the general mandates of ANILCA, which do not specify
where the enhancement activities are to occur, do not permit
USFW to override the clear mandate of the Wilderness Act as
applied to the Kenai Refuge. 

Moreover, the fact that ANILCA allows some recreational
and subsistence activities to occur within the Area does not,
as the district court and the majority mistakenly conclude,
render non-recreational, non-subsistence activities permissi-
ble. To the contrary, Congress’s specification of qualifying
recreational and subsistence activities, 16 U.S.C. §§ 3101(b),
3123, suggests that Congress recognized the need to carve out
explicit exceptions to the otherwise controlling mandate to
preserve the Area’s natural conditions. “Where Congress
explicitly enumerates certain exceptions to a general prohibi-
tion, additional exceptions are not to be implied, in the
absence of evidence of a contrary legislative intent.” Andrus

5Defendant’s reliance upon the decision in Alaska Wildlife Alliance v.
Jensen, 108 F.3d 1065, 1070 (9th Cir. 1997), where the court determined,
inter alia, that allowing commercial fishing in non-wilderness areas of the
national park did not conflict with the directive to conserve fish and wild-
life, is misplaced. No hatchery fish were introduced and no depletion of
natural fish runs was involved. 
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v. Glover Constr. Co., 446 U.S. 608, 616-17 (1980); Koniag,
Inc. v. Koncor Forest Resources, 39 F.3d 991, 998 (9th Cir.
1994). 

In short, nothing about ANILCA or the Refuge Act allows
USFS to engage in commercial fishery projects in protected
wilderness areas that are flatly inconsistent with the Wilder-
ness Act and not specifically permitted by the statutes them-
selves. Were we dealing with recreational or subsistence
activities that were required by ANILCA or the Refuge Act
but somehow incompatible with the mandates of the Wilder-
ness Act, that would be a more difficult question, involving
two statutes in direct tension with one another. But, in this
case, ANILCA’s general mandate to “provide for the mainte-
nance of sound populations of . . . wildlife species” in Alaska
does not trump the Wilderness Act’s directive to preserve wil-
derness areas, particularly where there are other areas in
Alaska in which to carry out ANILCA’s mandate. 

II. AMBIGUITY “AS APPLIED”

The ambiguity analysis required under Chevron does not
take place in a vacuum. It is not enough that the language at
issue could conceivably be ambiguous under some circum-
stances not actually presented; if this were the case, literally
every conceivable statute would fail the first prong of Chev-
ron. Rather, the ambiguity must actually be tied to the case or
controversy at issue. To offer an analogy: Given a hypotheti-
cal statute that required federal agencies to “do things to pre-
serve the trees in the Kenai Refuge,” we could all find it
ambiguous. However, if a logging company obtained a permit
allowing it to cut down every tree in the refuge, would we
then say that the agency’s interpretation was permissible
because the statute is ambiguous? Of course not. Even though
the statute may be ambiguous in hypothetical situations, this
does not make it ambiguous as to the challenged conduct. 

Thus, even if the majority is correct that the language of the
Wilderness Act contains some ambiguities — a point that I do
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not concede — the ambiguities are immaterial as applied to
the facts of this case. Keep in mind the nature of the salmon
fishery project: Each summer, approximately ten million
salmon eggs are removed from Bear Creek, within Kenai. The
eggs are incubated outside of the wilderness area, and then,
the following spring, approximately six million fry are
released into the mouth of Bear Creek, also within Kenai. The
project is, in its own terms, a “commercial enhancement proj-
ect” — its purpose, in short, is to increase the number of
salmon available to be fished by commercial fishermen. Even
if the terms “wilderness,” “natural,” or “within” contain some
ambiguity, then, the introduction of large numbers of salmon
fry into Bear Creek in order to enhance the salmon stock for
commercial fishing is simply not “preserving the natural eco-
logical processes as they would exist in their wild state” —
under any interpretation. 

III. CONCLUSION

The clear language of both the Wilderness Act and the Ref-
uge Act evince Congress’s intent broadly to protect and pre-
serve the wilderness character of our national Refuge and
Wilderness Areas. Congress could well be persuaded some-
day that salmon enhancement programs designed and oper-
ated primarily for the benefit of the commercial fishing
industry can be compatible with the protectionist mandate of
the Refuge Act and can be made an additional exception to
the activities allowed in the Wilderness. But that is for Con-
gress alone to decide and would require legislative authoriza-
tion. 

In the meanwhile, USFS has not developed any sort of
record as to what the “natural” wild salmon population was or
is in Kenai prior to the commercial fishery project, and what
the competition among species there is and was. Currently,
nothing in the record suggests that the species was diminished
or in danger — only that it could be enhanced for commercial
purposes. Based on the statutes we now have in place, these
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commercial enhancement activities directly contravene Con-
gress’s mandates in the Wilderness and Refuge Acts, and
allow commercial interests to trump the preservation of the
wilderness conditions in the Kenai Wilderness Area. I cannot
acquiesce in this result or in its reasoning. I therefore dissent.
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